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Prez Sez

by Katie Baker
Here we are, coming to the end of a very different 2020 than
many of us imagined. Despite all of the challenges faced this
year there were definitely some highs. The Dodgers finally won
the World Series, Hamilton became available streaming, and
many of us got to relearn elementary/middle school math.
I have been incredibly fortunate to have been able to serve as
President for this last year. This position gave me the
opportunity to work closely with many groups and experience
firsthand all of the moving parts of our system. I cannot say how
much I appreciated working with Debbie Spradley, Lisa
Edwards, Annette Janz and the other staff at the Clackamas
County Courthouse on presenting the virtual CLEs, putting on
the Mock Trial competition and keeping our members updated
on the effects of COVID on court operations. Lisa Miller, Lisa
Edwards and Autumn Mercado worked incredibly hard to
provide virtual CLEs to our members. Rod Boutin was a
generous and invaluable resource in getting up to speed on the
pro tem appointment process. He also always took the time to
drop me an email with kind words and support. I also want to
thank all of the bar members who reached out to me personally.
I received emails from members who I’ve never met or worked
with, just reaching out about how they appreciated our outreach
and understanding of how hard it is to practice law in these
unprecedented times. Community was my goal and getting
those emails was unbelievably touching and fulfilling.

Coming Up
Holiday Party
12/17/2020
5:30 p.m.
via Zoom
Contact Alec
Laidlaw for
information
alec@laidlawandlaidlaw.com

If I am writing about appreciation, support and encouragement I
would be remiss not to mention the work of the whole board, but
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one member in particular who was a life raft during my term – Wendy Van Leuven. She
jumped into her role starting with the 2019 holiday party by charming various business
and obtained an overwhelming number of donations. Her hard work and support did not
end there. She was always game to jump in with assistance (moderating the summer
court update at the last minute) and constantly shored up my work and diffused my
worries with support, humor, and encouragement.
Our work as lawyers, spouses, parents, friends, and community members is not done. I
may not be alone in wishful thinking that the challenges of 2020 - COVID, economic
uncertainty, political unrest and murder hornets(!) were an anomaly and that come
January 1, 2021 someone would waive a magic wand and these issues would
disappear. While we are going to step into 2021 with a lot on our plate, I know the
Clackamas County Bar Association is well equipped to go forward. As always, if you
have ideas, comments or feedback, the Board wants to hear from you. Thank you again
for providing me with the privilege of serving as President of this incredible group of
attorneys.
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It Really Happened
An Infrequent Reoccurring Article Based On Submissions
If you were looking out the Clackamas Courthouse window on October 14th, you just might
have been lucky enough to see this.
#2020 #OregonCity #OpenRange
Image courtesy of Presiding Court Judge Kathie Steele.
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Jury Trials During A Global Pandemic
By Multnomah Presiding Court Judge Stephen
Bushong and Adapted for Clackamas by
Clackamas Presiding Court Judge Kathie Steele
The right to a trial by jury in a civil case is protected by the Oregon and United
States Constitutions. Jury trials are the way civil disputes are ultimately
resolved in a civil society. Individuals, businesses, government entities and
others go to court to resolve their disputes peacefully, knowing that a jury of
people from their community will be called on to decide their case fairly.
Lawyers have built their practices in reliance on promptly resolving cases
through jury trials when necessary. Many lawyers do not get paid until the case
is resolved.
Despite the importance of civil jury trials, during the COVID-19 pandemic, most
civil jury trials have been postponed. According to the National Center for State
Courts, 49 states have postponed civil jury trials statewide in response to the
pandemic. The same is true in federal courts across the nation.
Why postpone jury trials?
Civil jury trials are delayed because it is too risky to conduct a civil jury trial—no
matter what precautions are taken—during the COVID-19 pandemic. And
unlike criminal cases, which face strict statutory and constitutional speedy trial
requirements, there are no statutory or constitutional impediments to delaying
jury trials in civil cases.
A jury trial generally involves 12 jurors, plus alternates, gathered together in a
courtroom with lawyers, parties, witnesses, a judge, court staff, and others, for
the duration of the trial. Some jury trials last only 2 or 3 days, but others can
last many days or weeks. When the jurors are not in the courtroom, they are
gathered together in a small, enclosed jury room. In short, the typical jury trial
would place all participants in the very situation that puts people at the highest
risk of infection. Some litigants and their lawyers might choose to accept that
risk, especially if social distancing and other precautions are taken. But jurors
are not given that choice. The court uses the power of the state to summons
people to serve as jurors, subject to potential sanctions for contempt if they
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ignore the summons. The possibility that jury service will unnecessarily put
people at risk of infection is why most courts across the nation—including
ours—have chosen to postpone civil jury trials during the COVID-19 pandemic.
Conducting jury trials safely during the pandemic
Clackamas County Circuit Court has conducted a handful of jury trials in
criminal cases from the beginning of the pandemic in mid-March through
October 1. We are trying and expect to try more. Similarly, state and federal
courts across the nation have held a limited number of jury trials in selected
criminal cases, usually involving in-custody defendants and/or speedy trial
deadlines. Clackamas County Circuit Court has taken extraordinary steps to
minimize the risk of spreading the virus. Jury selection is conducted in multiple
courtrooms to maintain social distancing. In the trial courtroom, jurors are
seated at least 6 feet apart throughout the courtroom instead of in the jury box.
To comply with the Open Courts clause of the Oregon Constitution, the
proceedings may be transmitted live to additional courtrooms to allow public
and media access. All participants are required to wear masks; surfaces are
frequently sanitized. Plexiglass barriers have been installed in all courtrooms.
The jury deliberates in a separate courtroom, not a jury room. Some witnesses
are appearing remotely.
These steps minimize the risk of infection, but the risk of conducting the trial is
still greater than simply postponing it. In criminal cases, speedy trial
requirements may prevent further postponements. When further delays are
unavailable, the only option may be to dismiss the case. In serious felony
cases, that option is not acceptable to the victims and the community. Delaying
trials for in-custody defendants means that an individual held in jail before
trial—presumed innocent—will continue to be deprived of liberty. That is why
courts have looked for ways to conduct jury trials during the pandemic in a
limited number of criminal cases.
Resuming civil jury trials
Chief Justice Order 20-016 requires courts to maintain social distancing for all
in-court proceedings during the pandemic. It allows—but does not require—
circuit courts to conduct jury trials if social distancing can be maintained. In
Clackamas County, recognizing that all jury trials place jurors at risk of
infection, the court will continue conducting jury trials during the pandemic only
where the risk of infection is outweighed by the consequences of further delay.
That will likely be the case in a few criminal cases, mostly involving serious
felony charges, in-custody defendants, and/or speedy trial requirements.
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Lawyers in civil cases who believe that the consequences of delaying the
trial outweigh the risk of infection—or who stipulate to innovative
procedures that minimize the risk—may set a scheduling conference with
the Presiding Judge to discuss the possibility of scheduling a jury trial
during the pandemic.
The delay in civil jury trials does not mean that civil cases should be put
on “hold” during the pandemic. Lawyers should continue to conduct
discovery so they are prepared for trial as soon as the pandemic eases.
The court will conduct bench trials, judicial settlement conferences, and
motion hearings during the pandemic to help resolve cases. Litigants
should not hesitate to engage in mediation or other forms of appropriate
dispute resolution procedures to resolve their cases.
In Clackamas County Circuit Court, we will resume civil jury trials as soon
as the Chief Justice lifts the social distancing requirements for in-court
proceedings. At this juncture, nobody knows when that will be, though it
likely will not happen until the virus is no longer a threat to public health
due to a vaccine or other measures. The media has reported that COVID
-19 vaccines may become widely available sometime in early to
mid-2021. At this juncture, the best estimate is that civil jury trials may
resume by the spring or summer of 2021.
Whenever social distancing requirements are lifted, the court will need to
handle the backlogs of civil and criminal cases awaiting resolution. The
court has no intention of further delaying civil jury trials due to the
backlogs or resource availability. Clackamas County will still be
hampered by the size of our courthouse, however, unless and until we
have a new, bigger courthouse of a size necessary to meet the population of our county. In the meantime, lawyers and parties should wait not
for the pandemic to dissipate and the world to return to “normal.” Our
“normal” has probably been forever changed. Lawyers practicing in
Clackamas County should work with each other to move cases toward
resolution during and after this crisis. We are here to help.
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Just Breathe
By Jeff Nitschke and The Meditators
Dear Reader,
I want you to stop what you are doing.

Stop and take a deep breath. As you breathe in, count to 5.
….
Now hold your breath for a count of 5.
…
Now exhale for a count of 5.
….
Take a look around you and notice what is happening. Are you in your office or
at home? Are you inside or outside? What is the air like? What sounds can you
hear?
….
Pause and draw yourself into this moment, into what is around you.
….
Now take one more deep breath …. and let it all go.
….

What you have just done is a simple mindfulness exercise, and one that you
can easily repeat at any time. I know 2020 has been a long year for us all. It
has been stressful. It has been emotional. It has been draining. Accepting all of
those things, it has also been a time to remember the joys of simpler things, of
how wonderful our family and friend are, how wonderful the ability to go to
events are, or to even get a haircut. By finding these joys, we choose to move
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our focus from the chaos of 2020 and toward a happier place. So to, when we take a
moment to be aware of everything around us, we consciously move ourselves out of
the chaos in our minds, and to the more calm present moment. In this way, I hope that
each of you can find some measure of balance where there would otherwise be imbalance.
If you find yourself drawn to exercises such as this, I would encourage you to join the
CCBA mindfulness team for our weekly meditation session. We meet via Zoom every
week on Wednesday at 12:15. The zoom ID code is 795 450 256. We would love to
see you there.
Sincerely,
Jeffrey Nitschke and the Mindfulness Team.
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Law Library News
By Jennifer Dalglish, Law Librarian
Law Library Access During COVID-19 Mandates
(Republished by Request)
The Alden E. Miller Law Library of Clackamas County is scheduled for Tier 3 reopening to
the general public (date TBD). On-site physical access has not been interrupted for users with
cardkey access - -attorneys, court and county staff.
Conference rooms have also been available uninterrupted for attorneys, court and county staff
to use independently any time or to meet with others Monday - Friday between the hours of
8:00 a.m. and 5:00 p.m.
Law Library staff have been regularly checking on and managing the physical space, as well as
assisting patrons and performing administrative duties.
Fees and fines continue to be suspended, but circulation is no longer halted with curbside pickup available to the legal community. It is CLE season, and due to our quarantine procedures,
the selection is even more limited than usual. Please let me know if you are in need of anything in particular and we’ll get you on the waiting list. If you currently have CLE’s checked
out, please mail them back to the Law Library or drop them off in the book box at the front
desk.
All of the Law Library's electronic legal research subscription services are temporarily
available online through remote access to everyone https://www.clackamas.us/
lawlibrary#populardatabases.
Law Library staff are available to provide legal research assistance by phone, email, video or
online chat https://www.clackamas.us/lawlibrary/ask-a-law-librarian (email) and
https://docs.google.com/forms/d/
e/1FAIpQLScw3ehz5XYBHvbk5Mxb8Ugx66CmDFUzImXOUsh5DZ8c9Po7aw/viewform
(schedule an appointment).

Please let me know if you have any questions at JenniferDal@clackamas.us.
Remember, even during this time, the Law Library can help you get clients! Our Lawyer in
the Library Clinic is still up and running. We are referring potential clients to attorneys listed
with the Clinic for remote initial consultations. For more information about the creation and
maintenance of our Clinic https://dochub.clackamas.us/documents/drupal/af9d9db4-1342-432e
-8edb-4ca66e9bcb36.
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“EXPERIENCE THAT COUNTS”
♦

Civil Litigator from 1983-2009
♦13 years representing plaintiffs

♦13 years representing defendants
♦ Part-time neutral since 1990; full-time since 2009
♦ Multnomah County Arbitration Commission since 2004
♦ Sole/swing arbitrator of 100s of PI cases and mediator of both
civil and family law disputes
lisa@millerarbitration.com
www.MillerMediationArbitration.com
503-805-6988 (phone)
503-658.7394 (fax)
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Ads and Announcements
Please submit your Ads and Announcements
for 2021 to lawlibrary@clackamas.us.
We look forward to receiving your
submissions for the new year!

The Bar Tab
Submission Deadlines
2021
2/12/2021
4/16/2021
9/10/2021
11/12/2021

Contact Us
Four issues of The Bar Tab
are published each year.
A special summer issue is
so meti mes published.
Sub missions can be
emailed, sent or given to
the Editor or any Board
member at any time. The
CCBA does not make
e x p r e s s o r i mp li e d
warranties regarding the
use o f i nf o r mat io n
contained
in
this
newsletter.
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